CITY COUNCIL
WORK SESSION MEETING AGENDA
July 19, 2021
5:00 – 6:30pm

1)

Call to Order

2)

Discuss Nuisance Ordinance

3)

Broadband Update and Discussion

4)

Adjourn

CITY OF MINNETRISTA
BUSINESS / DISCUSSION ITEM
Subject:

Nuisance Ordinance Update

Prepared By:

Andrew Biggerstaff, assistant city attorney

Meeting Date:

July 19, 2021

Issue: Review of updated draft nuisance ordinance.
Background/Discussion: The City Council has previously reviewed and discussed a
draft ordinance amendment to Section 1510 of the City Code related to nuisance
regulations. At those prior work session meetings, the City Council went through the
draft ordinance amendment in detail and offered feedback on various provisions. Staff
has worked to incorporate those revisions which appeared to have broad support among
the City Council.
Attached are the following documents:
1. An updated clean version of the current draft ordinance amendment;
2. A redline showing the edits that have been made to the draft ordinance
amendment previously reviewed by the City Council;
3. An explanatory memorandum, dated July 19, 2021, providing additional
information related to potential adoption of a nuisance code amendment; and
4. Copies of the prior memoranda provided to the City Council related to code
enforcement generally.
At this point, the City Council should review the final draft of this ordinance and
determine whether any additional changes are needed. If not, the City Council may direct
staff to bring this forward for consideration and possible adoption at a future City Council
meeting. If additional changes are desired, the City Council should direct staff as to the
specifics changes that are required.
Recommended City Council Action: Review and provide direction on next steps for
ordinance amendment.
Does Recommended Action meet City Mission Statement?   Yes  No
Does Recommended Action meet City Goals/Priorities?
  Yes  No
Explain:
_____________________________________________________________________________

Mission Statement:
The City of Minnetrista will deliver quality services in a cost effective and innovative manner and provide
opportunities for a high quality of life while protecting natural resources and maintaining a rural character.
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Section 1510 – Nuisances
1510.01. Public Nuisance Defined. Whoever by an act or failure to perform a legal duty
intentionally does any of the following is guilty of maintaining a public nuisance, which is a
misdemeanor:
Subdivision 1. Maintains or permits a condition which unreasonably annoys, injures or
endangers the safety, health, comfort, or repose of any considerable number of members of
the public; or
Subd. 2. Interferes with, obstructs, or renders dangerous for passage, any public streets,
highway or right-of-way, or waters used by the public; or
Subd. 3. Is guilty of any other act or omission declared by law or this ordinance to be a public
nuisance, whether or not any sentence is specifically provided therefore; or
Subd. 4. Permits real property under his or her control to be used to maintain a public
nuisance, or rents the same, knowing it will be so used; or
Subd. 5. Permits or maintains any condition which causes a blighted or undesirable effect on
a property.
1510.03. Definitions. The following words, when used in this ordinance, shall have the meanings
ascribed to them:
Subdivision 1. Garbage. All putrescible animal, vegetable or other matter, including the cans,
containers, or wrappers wasted along with such materials.
Subd. 2. Rubbish. All non-putrescible wastes such as wood waste, tree trimmings, shavings,
paper, rags, clothing, soil, plaster, glass, ashes, tin cans and other metal products, plastics
and any other debris, whether combustible or non-combustible.
1510.05. Additional Public Nuisances Defined. It is hereby declared to be a public nuisance to
permit, maintain, cause, deposit, or harbor any of the following:
Subdivision 1. Diseased animals, fish or fowl, wild or domestic, whether confined or running
at large.
Subd. 2. Carcasses of animals, fish or fowl, wild or domestic, not buried or destroyed within
24 hours after death.
Subd. 3. Garbage not stored in rodent free and fly-tight containers, or garbage stored so as to
emit foul and disagreeable odors, or garbage stored so as to constitute a hazard to public
health.
Subd. 4. Accumulations of rubbish as defined herein.
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Subd. 5. The dumping of any effluent, garbage, rubbish, wastewater, fuel, oil, lubricant or
other noxious substance upon public or private property.
Subd. 6. Any open well, pit, excavation, structure, barrier or other obstruction which
endangers public health, safety or welfare.
Subd. 7. The pollution of any public or private well or cistern, any public stream, lake, canal,
or body of water by effluent, garbage, rubbish or other noxious substance.
Subd. 8. Any noxious weeds, or any other vegetation which is maintained in violation of
Minnesota Statutes, section 18.75 to 18.91, as may be amended from time to time.
Subd. 9. The emitting or production of dense smoke, noxious fumes, gases, soot, cinders or
sparks in unreasonable quantities.
Subd. 10. Accumulation of disused furniture, appliances, machinery, automobiles, trucks,
buses, light and heavy equipment, semi-trucks, fire trucks, ambulances, boats, other
emergency response vehicles, trailers, recreational vehicles, and any other related vehicles
or equipment and parts thereof, and freight or cargo containers of any kind, which may
become a harborage for rats, snakes or vermin, or which may be conducive to fire, or which
endangers the health, safety or welfare of the public, or which leads to a blighting condition
in a particular neighborhood.
Subd. 11. Accumulations of animal waste, litter or manure which pose a risk of pollution of
ground or surface waters or which endanger public health, safety or welfare.
Subd. 12. Any motor vehicle which is not currently licensed in Minnesota or any other state,
or which is not in operable condition, or which is partially dismantled, or which is used for
the sale of parts, or as a source of repair or replacement parts for other vehicles, or which is
kept for scrapping or dismantling or salvage of any kind, or any abandoned vehicle as that
term is defined in Minn. Stat. Section 168B.011, subd. 2.
Subd. 13. Maintenance of grass or weeds on a property at a height of more than ten inches,
except:
(a) on those portions of a property actively farmed or used for agricultural purposes;
(b) on residential properties one acre or larger in size and located in the R-1, R-2, R-2(a), R3, R-5, RDB, A, AP, and SDD zoning districts, except that those portions of such
properties that are maintained as lawn shall be kept in compliance with the above
standard;
(c) on residential properties, on slopes in excess of 3:1; wetlands; wetland buffers; areas
maintained in prairie or other native vegetation; or areas subject to a conservation or
similar easement; and
(d) publicly owned parks, trails or nature areas.
MN415-59-707287.v4
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Subd. 14. Any condition whereby any fuel, oil, fluid, or other substance is allowed to leak from
any motor vehicle and leech into the ground.
Subd. 15. Violation of any provision of the city code related to the keeping of or care of
animals.
Subd. 16. Any condition which creates excessive exterior storage resulting in a blighted
condition of a property, or which is open and obvious to neighboring properties or to the
general public from public areas.
Subd.17. Anything else declared to be a nuisance by Minnesota statute or by the Minnetrista
city code.
1510.07. Abatement of Abandoned and Junk Vehicles. The chief of police or their designee
may take into custody and impound any vehicle described in Section 1510.05, subd. 13 in the
manner authorized under Minn. Stat. Sections 168B.01 through 168B.101.
1510.09. Abatement of All Other Nuisances.
Subdivision 1. Procedure. Except with regard to the abatement of vehicles described in
Section 1510.05, subd. 13, whenever a designated city official determines that a public
nuisance is being maintained or exists on a property in the city, the official shall notify in
writing the owner of record or occupant of the property of such fact and order that the
nuisance be terminated or abated. The notice of violation shall specify the steps to be taken
to abate the nuisance and the time within which the nuisance is to be abated. If the notice of
violation is not complied with within the time specified, the official shall report that fact
forthwith to the city council. Thereafter, the city council may, after notice to the owner or
occupant and an opportunity to be heard, determine that the condition identified in the
notice of violation is a nuisance and further order that if the nuisance is not abated within
the time prescribed by the city council, the nuisance be abated by the city.
Subd. 2. Notice. Written notice of the violation; notice of the time, date, place, and subject of
any hearing before the city council; and notice of the city council order shall be served by a
peace officer or designated official on the owner of record or occupant of the property either
in person or by certified or registered mail. If the property is not occupied, the owner of
record is unknown, or if the owner of record or occupant refuses to accept notice, notice of
the violation shall be served by posting it on the property.
Subd. 3. Emergency procedure; summary enforcement. In cases of emergency, where delay
in abatement required to complete the procedure and notice requirements as set forth in
subdivisions 1 and 2 of this section will permit a continuing nuisance to unreasonably
endanger public health, safety, or welfare, the city council may order summary enforcement
and abatement of the nuisance. To proceed with summary enforcement, the designated
official shall determine that a public nuisance exists or is being maintained on property in
the city and that delay in abatement will unreasonably endanger public health, safety, or
welfare. The designated official shall notify in writing the occupant or owner of the
property of the nature of the nuisance, and that public health, safety, or welfare will be
unreasonably endangered by a delay in abatement required to complete the procedure set
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forth in subdivision 1 of this section and may order that the nuisance be immediately
terminated or abated. If the nuisance is not immediately terminated or abated, the city
council may order summary enforcement and abatement of the nuisance.
Subd. 4. Immediate abatement. Nothing in this section shall prevent the city, without notice
or other process, from immediately abating any condition that poses an imminent and
serious hazard to human life or safety.
Subd. 5. Judicial remedy. Nothing in this section shall prevent the city from seeking a
judicial remedy in addition to or in lieu of an administrative remedy.
1510.11. Recovery of Costs.
Subdivision 1. Personal liability. The owner of the property on which a nuisance has been
abated by the city, or a person who has caused a public nuisance on property not owned by
that person, shall be personally liable for the cost to the city of the abatement, including
administrative costs. As soon as the work has been completed and the cost determined, the
city clerk or other city official shall prepare a bill for the cost and mail it to the owner and
occupant, where applicable. Thereupon the amount shall be immediately due and payable
at the office of the city clerk.
Subd. 2. Costs constitute service charge. Any charges incurred by the city in carrying out any
obligations under this section shall constitute a service charge pursuant to Minn. Stat.
366.012 and Minn. Stat. 415.01. The city may recover all unpaid services charges as
authorized by state law, including but not limited to as a special assessment pursuant to
Minn. Stat. ch. 429.
Subd. 3. Assessment. After notice and hearing as provided in Minn. Stat. 366.012 and Minn.
Stat. 429.061, as they may be amended from time to time, the city clerk shall, on or before
September 1 next following abatement of the nuisance, list the total unpaid charges along
with all other such charges as well as other charges for current services to be assessed under
Minn. Stat. 429.101 against each separate lot or parcel to which the charges are attributable.
The city council may then spread the charges against the property under that statute and any
other pertinent statutes for certification to the county auditor and collection along with
current taxes the following year or in annual installments, not exceeding 10, as the city
council may determine in each case.
1510.13.

Severability.

If any provision of this ordinance is found to be invalid for any reason by a court of
competent jurisdiction, the validity of the remaining provisions shall not be affected.
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Section 1510 – Nuisances
1510.01. Public Nuisance Defined. Whoever by an act or failure to perform a legal duty
intentionally does any of the following is guilty of maintaining a public nuisance, which is a
misdemeanor:
Subdivision 1. Maintains or permits a condition which unreasonably annoys, injures or
endangers the safety, health, morals, comfort, or repose of any considerable number of
members of the public; or
Subd. 2. Interferes with, obstructs, or renders dangerous for passage, inany public streets,
highway or right-of-way, or waters used by the public; or
Subd. 3. Is guilty of any other act or omission declared by law or this ordinance to be a public
nuisance, whether or not any sentence is specifically provided therefore; or
Subd. 4. Permits real property under his or her control to be used to maintain a public nuisance,
or rents the same, knowing it will be so used; or
Subd. 5. Permits or maintains any condition which causes a blighted or undesirable effect on a
property.
1510.03. Definitions. The following words, when used in this ordinance, shall have the meanings
ascribed to them:
Subdivision 1. Garbage. All putrescible animal, vegetable or other matter, including the cans,
containers, or wrappers wasted along with such materials.
Subd. 2. Rubbish. All non-putrescible wastes such as wood waste, tree trimmings, shavings,
paper, rags, clothing, soil, plaster, glass, ashes, tin cans and other metal products, plastics and
any other debris, whether combustible or non-combustible.
1510.05. Additional Public Nuisances Defined. It is hereby declared to be a public nuisance to
permit, maintain, cause, deposit, or harbor any of the following:
Subdivision 1. Diseased animals, fish or fowl, wild or domestic, whether confined or running at
large.
Subd. 2. Carcasses of animals, fish or fowl, wild or domestic, not buried or destroyed within 24
hours after death.
Subd. 3. Garbage not stored in rodent free and fly-tight containers, or garbage stored so as to
emit foul and disagreeable odors, or garbage stored so as to constitute a hazard to public
health.
Subd. 4. Accumulations of rubbish as defined herein.
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Subd. 5. The dumping of any effluent, garbage, rubbish, wastewater, fuel, oil, lubricant or other
noxious substance upon public or private property.
Subd. 6. Any open well, pit, excavation, structure, barrier or other obstruction which endangers
public health, safety or welfare.
Subd. 7. The pollution of any public or private well or cistern, any public stream, lake, canal, or
body of water by effluent, garbage, rubbish or other noxious substance.
Subd. 8. Any noxious weeds, or any other vegetation which endangers public health, safety or
welfareis maintained in violation of Minnesota Statutes, section 18.75 to 18.91, as may be
amended from time to time.
Subd. 9. The emitting or production of dense smoke, noxious fumes, gases, soot, cinders or
sparks in unreasonable quantities.
Subd. 10. The public exposure of persons having a contagious disease or condition which
endangers public health, safety or welfare.
Subd. 11. Accumulation of disused furniture, appliances, machinery, automobiles, trucks, buses,
light and heavy equipment, semi-trucks, fire trucks, ambulances, boats, other emergency
response vehicles, trailers, recreational vehicles, and any other related vehicles or equipment
and parts thereof, and freight or cargo containers of any kind, which may become a harborage
for rats, snakes or vermin, or which may be conducive to fire, or which endangers the health,
safety or welfare of the public, or which leads to a blighting condition in a particular
neighborhood.
Subd. 1211. Accumulations of animal waste, litter or manure which pose a risk of pollution of
ground or surface waters or which endanger public health, safety or welfare.
Subd. 1312. Any motor vehicle which is not currently licensed in Minnesota or any other state,
or which is not in operable condition, or which is partially dismantled, or which is used for
the sale of parts, or as a source of repair or replacement parts for other vehicles, or which is
kept for scrapping or dismantling or salvage of any kind, or any abandoned vehicle as that
term is defined in Minn. Stat. Section 168B.011, subd. 2.
Subd. 1413. Maintenance of grass or weeds on a property at a height of more than eightten
inches, except:
(a) on those portions of a property actively farmed or used for agricultural purposes;
(b) on residential properties one acre or larger in size and located in the R-1, R-2, R-2(a), R-

3, R-5, RDB, A, AP, and SDD zoning districts, except that those portions of such
properties that are maintained as lawn shall be kept in compliance with the above
standard;

(c) on residential properties, on slopes in excess of 3:1; wetlands; wetland buffers; areas

maintained in prairie or other native vegetation; or areas subject to a conservation or
similar easement; and
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(d) publicly owned parks, trails or nature areas.

Subd. 1514. Any condition whereby any fuel, oil, fluid, or other substance is allowed to leak
from any motor vehicle and leech into the ground.
Subd. 1615. Violation of any provision of the city code related to the keeping of or care of
animals.
Subd. 1716. Any condition which creates excessive exterior storage resulting in a blighted
condition of a property, or which is open and obvious to neighboring properties or to the
general public from public areas.
Subd.1817. Anything else declared to be a nuisance by Minnesota statute or by the
Minnetrista city code.
1510.07. Abatement of Abandoned and Junk Vehicles. The chief of police or their designee may
take into custody and impound any vehicle described in Section 1510.05, subd. 13 in the manner
authorized under Minn. Stat. Sections 168B.01 through 168B.101.
1510.09. Abatement of All Other Nuisances.
Subdivision 1. Procedure. Except with regard to the abatement of vehicles described in Section
1510.05, subd. 13, whenever a designated city official determines that a public nuisance is
being maintained or exists on a property in the city, the official shall notify in writing the
owner of record or occupant of the property of such fact and order that the nuisance be
terminated or abated. The notice of violation shall specify the steps to be taken to abate the
nuisance and the time within which the nuisance is to be abated. If the notice of violation is
not complied with within the time specified, the official shall report that fact forthwith to the
city council. Thereafter, the city council may, after notice to the owner or occupant and an
opportunity to be heard, determine that the condition identified in the notice of violation is a
nuisance and further order that if the nuisance is not abated within the time prescribed by the
city council, the nuisance be abated by the city.
Subd. 2. Notice. Written notice of the violation; notice of the time, date, place, and subject of
any hearing before the city council; and notice of the city council order shall be served by a
peace officer or designated official on the owner of record or occupant of the property either
in person or by certified or registered mail. If the property is not occupied, the owner of
record is unknown, or if the owner of record or occupant refuses to accept notice, notice of
the violation shall be served by posting it on the property.
Subd. 3. Emergency procedure; summary enforcement. In cases of emergency, where delay
in abatement required to complete the procedure and notice requirements as set forth in
subdivisions 1 and 2 of this section will permit a continuing nuisance to unreasonably
endanger public health, safety, or welfare, the city council may order summary enforcement
and abatement of the nuisance. To proceed with summary enforcement, the designated
official shall determine that a public nuisance exists or is being maintained on property in the
city and that delay in abatement will unreasonably endanger public health, safety, or welfare.
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The designated official shall notify in writing the occupant or owner of the property of the
nature of the nuisance, and that public health, safety, or welfare will be unreasonably
endangered by a delay in abatement required to complete the procedure set forth in
subdivision 1 of this section and may order that the nuisance be immediately terminated or
abated. If the nuisance is not immediately terminated or abated, the city council may order
summary enforcement and abatement of the nuisance.
Subd. 4. Immediate abatement. Nothing in this section shall prevent the city, without notice or
other process, from immediately abating any condition that poses an imminent and serious
hazard to human life or safety.
Subd. 5. Judicial remedy. Nothing in this section shall prevent the city from seeking a judicial
remedy in addition to or in lieu of an administrative remedy.
1510.11. Recovery of CostCosts.
Subdivision 1. Personal liability. The owner of the property on which a nuisance has been
abated by the city, or a person who has caused a public nuisance on property not owned by
that person, shall be personally liable for the cost to the city of the abatement, including
administrative costs. As soon as the work has been completed and the cost determined, the
city clerk or other city official shall prepare a bill for the cost and mail it to the owner and
occupant, where applicable. Thereupon the amount shall be immediately due and payable at
the office of the city clerk.
Subd. 2. Costs constitute service charge. Any charges incurred by the city in carrying out any
obligations under this section shall constitute a service charge pursuant to Minn. Stat. 366.012
and Minn. Stat. 415.01. The city may recover all unpaid services charges as authorized by
state law, including but not limited to as a special assessment pursuant to Minn. Stat. ch. 429.
Subd. 3. Assessment. After notice and hearing as provided in Minn. Stat. 366.012 and Minn.
Stat. 429.061, as they may be amended from time to time, the city clerk shall, on or before
September 1 next following abatement of the nuisance, list the total unpaid charges along
with all other such charges as well as other charges for current services to be assessed under
Minn. Stat. 429.101 against each separate lot or parcel to which the charges are attributable.
The city council may then spread the charges against the property under that statute and any
other pertinent statutes for certification to the county auditor and collection along with current
taxes the following year or in annual installments, not exceeding 10, as the city council may
determine in each case.
1510.13.

Severability.

If any provision of this ordinance is found to be invalid for any reason by a court of
competent jurisdiction, the validity of the remaining provisions shall not be affected.
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CHARTERED

MEMORANDUM
TO:

Honorable Mayor and Members of the City Council

FROM:

Andrew Biggerstaff, assistant city attorney

DATE:

July 14, 2021

RE:

Nuisance Ordinance

As the City Council continues to consider the potential adoption of an update to the city
code related to nuisance regulation, it is worth taking an opportunity to consider the purpose behind
this proposal because a series of questions have been raised throughout this discussion. This
memorandum is intended to address four key questions related to the proposed an ordinance related
to nuisance regulations.
1.

Why consider an ordinance amendment?

The City Council has considered amending the existing ordinance related to nuisances
several times over the last few years. This consideration typically arises in conjunction with
neighborhood complaints related to the condition of particular properties within the City.
As discussed in more detail below, the existing ordinance is deficient in at least one critical
aspect. Because of this, the City has been largely unable to take meaningful action to address
deleterious property conditions. Because nuisance regulations relate directly to the community
standards, having a defective and unusable nuisance ordinance leaves City leaders with one less
tool available to address concerns raised by their constituents. In its current state, the existing
ordinance provides little to no regulatory authority to the City without significant risk of legal
challenge.
Another issue that has been discussed in the past relates to a separation of powers issue.
Councilmembers have questioned whether the City Council may properly serve in both a
legislative function by establishing the rules related to nuisances, and then also serving in a quasijudicial role in applying that law to a particular situation. The simple answer is there is no conflict
MN415-59-733549.v1
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between these roles. There are several examples outside of the nuisance context where the City
Council shifts its focus and relies on different authorities, and those differentiations have been
routinely upheld by courts. For instance, the City Council is responsible for adopting official land
use controls (a legislative act), and is similarly empowered to approve or deny variance requests
(a quasi-judicial act that includes applying presented facts to established law). Cities also adopt
the rules establishing eligibility for a liquor license or a conditional use permit (legislative acts),
and also consider adverse actions when licensees or permittees fail to comply with the terms and
conditions of their approval (quasi-judicial acts). To say that the City Council cannot properly
exercise different levels of authority would be to ignore several of the basic core functions that the
City Council provides, based upon the express grant of authority from the Minnesota Constitution
and Minnesota Legislature.
The decision whether to adopt an update to the nuisance code is a legislative decision, and
is therefore subject to the legislative decision-making of the City Council. At several points in the
past, City staff has reported to the City Council the difficulties associated with addressing nuisance
properties and the issues inherent in the existing City Code. One could reasonably argue that if the
City Council does not want to adopt an update to the existing nuisance provisions, it should
consider repealing those provisions entirely. They serve little use in their current form, given the
significant constitutional concerns.
2.

What are the problems or issues with the existing ordinance?

As has been discussed in detail in the past, the current version of Section 1510 of the City
Code lacks any meaningful procedural due process protections for property owners. Generally,
property owners have a constitutional right to receive notice of proposed adverse action as well as
an opportunity to be heard on the proposed action before the City proceeds. The current ordinance
lacks any meaningful notice provisions and it does not include any opportunity for an appeal to be
heard by the City Council. For these reasons, the ordinance provides very little, if any, useful
regulatory authority.
In addition to modernizing and further clarifying the list of defined activities which may
constitute nuisances, the proposed ordinance draft also includes robust procedural due process
protections. This form of ordinance has been relied on by cities throughout Minnesota.
3.
What is the relationship between nuisance regulations and other types of regulatory
mechanisms related to dangerous building or properties?
As noted in a previous memorandum, nuisance regulations represent only one option that
the City may consider when addressing complaints about the condition of a particular property. In
addition to nuisance regulations, state law also establishes certain rules related to hazardous
buildings or properties and also creates a unique process to allow district courts to address those
conditions. Determining which set of regulations is most applicable to a given situation will depend
on the particular circumstances, but many cities routinely rely on both the nuisance regulations as
well as the hazardous property provisions in Minnesota Statutes, chapter 463 when addressing
deleterious property conditions. If the City desires to utilize the statutory process related to
hazardous properties, it requires the filing of a lawsuit against the property owner, which includes
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the potential for a trial and the costs associated therewith. There are also other legal processes
which may be available in more limited situations.
It is also important to note that not all situations rise to the level of a public nuisance, even
if it fits within one of the categories specified in the ordinance. Where a complaint involves
something that is uniquely bothersome to only the complaining party, in the City’s judgment, it
may be properly categorized as a private nuisance. Minnesota Statues, § 561.01 provides a cause
of action for individuals to seek the termination of a private nuisance. This provision allows private
property owners to protect their interests, and it limits the City’s involvement to utilizing public
resources only when, in the City’s judgment, the conditions rise to the requisite level of affecting
a considerable number of residents.
4.

What happens next if this ordinance is adopted?

This ordinance is not self-effectuating, meaning that nothing will instantly change by the
mere fact of its adoption. Rather, adoption of this ordinance provides the necessary tools to allow
the City to address complaints related to nuisance conditions when, in the City’s judgment, those
conditions rise to a level that warrants City action. While the ordinance does include a list of
defined nuisance activities, the specifics of any situation will still need to be reviewed. What
constitutes a nuisance in one location may not constitute a nuisance in another location. Property
owners who believe that the City inappropriately applied the nuisance process to their property
would retain the ability to seek judicial review of the City’s decisions.
As has been discussed in past meetings, the City’s police department will be responsible
for nearly all of the initial contacts related to potential nuisances. As has been true in the past, the
City’s goal will be to work with property owners to address the conditions on their property that
may constitute nuisance conditions affecting other property owners. If, and only if, the City and
the property owner are unable to come to agreement as to a plan moving forward, the matter would
come before the City Council for further consideration and possible abatement action.
It is also worth noting that nuisance regulations, including the proposed ordinance, are
generally used as reactionary tools in the sense that they provide City staff and the City Council
with the ability to respond to citizen complaints. They are not generally used, and are not being
proposed to be used, as a tool for engaging in proactive enforcement activity within the City. Also,
by including the necessary procedural due process requirements, this ordinance would not establish
any unique authority in any one official. Affected property owners would generally have the ability
to seek a hearing before the City Council prior to any abatement action occurring. This multiprocess step is critical to avoid any particular official having unilateral authority to apply the
nuisance regulations without City Council approval.
The City Council exercises the legislative authority of the City, and as such the decision
on whether to move forward with the proposed revisions lies solely with the City Council.
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CITY OF MINNETRISTA
BUSINESS / DISCUSSION ITEM

Subject:

Nuisance Ordinance Update

To:

Mayor and City Council

From:

Andrew Biggerstaff, assistant city attorney
Ron Batty, city attorney

Meeting Date:

March 15, 2021

At a recent work session on March 1, 2021, the city council directed staff to prepare an
update to the city’s nuisance ordinance. We have reviewed the existing city code and have
prepared a draft amendment to replace that section of the city code. A copy of the current
code section, the new draft section, and a memorandum on enforcement options
(previously shared) is included in the packet for tonight’s discussion. Because our proposal
involves completely replacing the existing code section we were not able to prepare a
redline showing the proposed changes, but the two sections can be compared to understand
the changes being proposed.
In reviewing the existing city code section on nuisances, we noted that it was missing a
few critical pieces. For example, the list of identified nuisance conditions contained in the
existing code is somewhat limited by modern standards. Additionally, the existing code
lacks a meaningful procedural mechanism for addressing nuisance conditions while
observing applicable due process requirements. Based on those observations, we’ve
prepared an updated draft based on the nuisance ordinance adopted by the Medina city
council in 2009, with some modifications to address issues specific to Minnetrista. It is
also worth noting that this ordinance tracks closely to the League of Minnesota Cities
model nuisance ordinance, again with some city-specific modifications.
Notably, the draft ordinance includes a relatively long list of conditions which may
constitute nuisance conditions in Sections 1510.01 and 1510.05, respectively. The goal of
these sections is to provide adequate notice to residents regarding the applicable
community standards and to illustrate what types of conditions are permitted in the city.
The draft ordinance also provides that other issues which are identified elsewhere as being
nuisances, but which are not also expressly listed here, will be considered nuisances for
purposes of enforcement.
_____________________________________________________________________________

Mission Statement:
The City of Minnetrista will deliver quality services in a cost effective and innovative manner and provide
opportunities for a high quality of life while protecting natural resources and maintaining a rural character.
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The draft ordinance also provides a more meaningful enforcement mechanism than the
existing code section. To summarize the process, upon determination that a public nuisance
exists the city staff will notify the owner of record or occupant of the condition and order
that the condition be abated. If the owner or occupant fails to comply, the matter would
move to the city council for review and, if concluding that the condition constitutes a
nuisance, a further abatement order. If the owner or occupant continues to fail to address
the situation, the city may be able to take steps to abate the nuisance condition.
It is important to remember at this stage that while the code provides authority to abate,
there will still be times where the city may wish to obtain a court order before undertaking
abatement activities. This is particularly true where the abatement is large and potentially
costly, as obtaining a court order beforehand would help protect the city from a claim that
its actions were inappropriate or that it should otherwise be liable for removing valuable
personal property. Whether seeking a court order is desirable will be a case-by-case
determination.
Finally, the draft ordinance provides some cost-recovery mechanisms. Notably, it allows
the city to assess any unpaid abatement costs to the property taxes.
We believe that this ordinance draft will provide the city with more flexibility in the long
term to address nuisance conditions. Because nuisances are based on community standards,
and because community standards may change over time, it is reasonable to revisit these
rules from time to time to make sure that the regulations adequately reflect the
community’s current standards.
It is also worth noting that adoption of this ordinance will not necessarily change the way
that the city addresses nuisance conditions. Many cities typically rely on a complaint-based
enforcement method, and even then, must make decisions about which issues to address
and in which order. Adoption of an updated nuisance ordinance will provide the tools
necessary to address these issues, but the city council will ultimately retain its discretion to
determine which conditions require city action.
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DRAFT
MEMORANDUM
To:

Honorable Mayor and City Council
Mike Barone, city administrator

From: Andrew Biggerstaff, assistant city attorney
Date: January 11, 2018
Re:

Code Compliance/Enforcement Options

This memorandum seeks to outline potential options that the Minnetrista City Council (the “City”)
may want to consider with respect to those properties which are not compliant with the City’s
code. The City has recently received complaints about non-compliance related to at least one
property located within the City. While some of these options may be available to address that
property, these options may also be generally available for addressing issues raised by other
properties as well.
Questions have been raised about the prospect of the City adopting an ordinance to address
problem properties. Generally speaking, the City already has ordinances which prohibit certain
types of nuisance activity. The real question relates to how the City can enforce those ordinances.
That enforcement question will be equally prevalent with respect to any new ordinances that the
City seeks to craft in response to specific concerns.
It is also worth a general comment that code compliance issues are regularly addressed by city
councils throughout Minnesota. Typically, the less urbanized a locale, the more prevalent issues
with code compliance and enforcement become. Each code enforcement action is a unique
undertaking, and the preferred approach will largely be driven by specific facts related to the
ongoing activity or violation. At the heart of code compliance activity is the right of property
owners to use their property in a reasonable manner, and because of that, there is no general
panacea which will address every possible issue that may arise.
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What is included below highlights several civil enforcement options that the City may choose to
consider. Also included are estimates related to the potential cost, in legal fees, for undertaking
such efforts. Again, because each situation is unique, these estimates may differ significantly,
depending on a number of factors. This memorandum also does not seek to address the criminal
options which may be available to the City. While each violation of the code is typically
considered a misdemeanor, prosecution of such violations is often burdensome and reserved for
the most egregious cases.
1. Nuisance Abatement Proceeding
a) Public Nuisance. Public nuisances are those situations which affect a considerable
number of people to the extent that they violate public rights and produce a common or general
injury. State law provides a process for seeking an injunction and/or abatement of public
nuisances. The City has also adopted an ordinance which prohibits public nuisances, and which
offers abatement authority.1 Additionally, many city ordinances create criminal liability for
maintaining public nuisances. However, given the higher threshold for proving criminal offenses
and the potential remedy if a public nuisance is proved, such provisions are not regularly invoked
when the desire is to have the problem cleaned up.
Under state law, the City is able to seek an injunction which requires the property owner to cease
the hazardous condition. State law defines what constitutes a public nuisance.2 Such definition
includes reference to things that are made illegal by city ordinance, which creates a fairly broad
net that the City can use. However, caution must be exercised in defining the nuisance because it
must fit within the statutory criteria or risk the injunction being denied by a court.
Under the City’s code, there are also provisions which address the City’s ability to declare and
abate a public nuisance. However, on initial review, it is unclear how successful an action brought
under these provisions may be. Should the City desire to undertake this course of action, one of
the first steps would be to determine the suitability of the current ordinance to achieve the City’s
desired goal of abating a particular nuisance.
Seeking an injunction or court-ordered abatement for a public nuisance is similar to the other
options outlined herein. Again, it requires a formal court process and can vary dramatically in
terms of the amount of time and effort that the City will need to invest, depending largely on
whether the property owner disagrees with the City’s findings. The costs associated with the
process mirror those of a hazardous building proceeding, and like those proceedings, the City also
runs the risk that a court may not agree that a certain situation rises to the level of a public nuisance,
and therefore bar the City from taking action to alleviate the situation.
Potential Costs – $2,500-$5,000 without contest or > $35,000 or more if a full trial is required.
b) Private Nuisance. Private nuisances are those which affect or cause injury only to a
small, isolated class of people. Typically, the City does not get involved in the abatement of such
nuisances, and instead it is the injured party who brings a private cause of action seeking
1
2

Minnetrista City Code, Section 1510.01 – 1501.1510.11
Minn. Stat § 617.81, subd. 2.
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abatement. This right is available to a property owner independent of whether the City undertakes
any enforcement action.
Potential Costs – None to the City as this would entail a private cause of action brought by the
complaining neighbor(s).
2. Hazardous Building Proceeding
A second option for dealing with some problem properties may be through utilization of the
Hazardous Building Act, Minnesota Statutes, chapter 463. That chapter of law provides a process
under which the City can deem a property or building to be hazardous and can pursue an abatement
proceeding to have it cleaned up.
Under state law, a hazardous building is defined as “any building or property, which because of
inadequate maintenance, dilapidation, physical damage, unsanitary condition, or abandonment,
constitutes a fire hazard or a hazard to public safety or health.” Because this is defined in state
law, a property would need to meet this definition to be eligible for abatement under the hazardous
building section. Establishing these conditions as a matter of law is critical to pursuing this type
of action.
The process for abating a hazardous property under state law will vary greatly depending on the
circumstances of each particular case. To institute a hazardous building proceeding, the City
council would adopt an abatement order which would require the owner either to abate the
nuisance or contest the City’s determination. If the property owner contests, the process would
move forward similar to any other lawsuit, potentially culminating in a trial.
Some hazardous building proceedings are handled through default proceedings. In those instances,
no one appears on behalf of the property owner to contest the City’s findings. If that is the case,
the City can pursue a court order allowing for abatement with minimal effort, but the City must
still convince the court that a hazardous building or property process is appropriate. However, if
the owner challenges the City’s actions, time and expense can increase dramatically.
If successful through this process, the City can abate the nuisance and recover its costs, including
potentially recovering any attorneys’ fees that the City incurs in bringing the action.
The costs associated with a hazardous building action can vary dramatically. Costs for carrying
out a hazardous building proceeding through a default scenario may fall in the $2,500-$5,000
range, while costs for a full trial on a hazardous building can rise significantly to $35,000 or more.
Of course, some or all of those costs may be recoverable, but there is no guarantee that the City
will certainly recover all of its legal fees in bringing such an action.
Potential Costs - $2,500-$5,000 without contest or > $35,000 if a full trial is required.
3. Enforcement of Zoning Code. The City also retains its authority to enforce any provisions of
the zoning code which are being violated. One of the more common scenarios where this authority
may be invoked includes actions related to the use of property in a manner not permitted by the
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zoning code, such as the operation of a business in a residential area, unless otherwise allowed by
the property owner obtaining the necessary land use approvals (i.e., CUP). Additionally, these
actions may be used to seek the removal of non-permitted structures, such as an excessively large
structure, or a structure which has been located within an applicable setback.3 The City may do
this through a cease-and-desist letter, injunctive legal relief such as a restraining order, or criminal
prosecution. Additionally, to the extent that the property owner has any conditional use permits
or other revocable land-use permits or licenses, the City may also take action to revoke those
permits should it find the owner out of compliance with their terms.
Potential Costs – Difficult to estimate but, like other options mentioned, would generally be
proportionate to the resistance the City meets in its enforcement efforts.
4. Towing Authority
The City also has certain statutory authority to tow vehicles. Under state law, the three types of
vehicles which may be towed are:
(1) junk vehicles, defined as vehicles which are three years old or older and extensively
damaged, to the point that they are apparently inoperable, without current registration, and where
the approximate fair market value is equal to only that of the scrap in the vehicle;
(2) abandoned vehicles, defined as a motor vehicle which has remained illegally for a
certain period of time, as determined by statute, on private or public property, and which lacks
vital components or is inoperable such that it has no substantial potential for further use consistent
with its usual functions; and
(3) unauthorized vehicles, defined as a vehicle that is subject to removal and impoundment
pursuant to state law.4
Should a particular vehicle fit within any of these definitions, the statue provides a process under
which the City may tow, impound, and potentially dispose of the vehicle.
Potential Costs – Difficult to anticipate. While the primary work would likely be undertaken by
the City’s police department, it would be necessary to ensure that the process was carried out in a
manner that is compliant with the statutory authorization.
5. Eminent Domain
Under very limited circumstances, a city may exercise its eminent domain authority to condemn a
problem property. Under this process, the City would need to pay the owner “reasonable
compensation” for the property and it would need to be taken for a public use. In the code
compliance area, the City would not be taking the property for a public use but instead would be
These examples are representative. Typically, any violation of the zoning code may potentially be remediated by
seeking judicial action deeming the particular circumstance a violation and ordering it to be corrected.
4
These are general summaries of the definitions for each type of vehicle. The exact definitions can be found in state
statute. See Minn. Stat. § 168B.011, subds. 2, 3, and 4.
3
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responding to known or suspected code violations. Invoking eminent domain in such a manner
may raise issues with the public-use doctrine. Condemnation also requires that the City Council
find the property to be a public nuisance, as defined in state law.5
It is typical for there to be disagreement over what constitutes “reasonable compensation” in
condemnation proceedings. Condemnation also requires a formal court proceeding. Because of
this, there is a potential risk that the process becomes drawn out and the City incurs additional
costs. Unlike a hazardous building proceeding, the City would not be entitled to reimbursement
for its legal costs associated with such an action.
Unless the City proposes to acquire the subject property for a public use, condemnation is likely
not available.
Potential Costs – Changes in state law which have occurred since roughly 2008/2009 have caused
the costs to condemning authorities to rise significantly. Potential costs in this case cannot be
estimated at this time but may involve payment of the landowner’s attorneys’ fees as well as
compensation for the taking.
6. Other Agency Involvement
State law also provides a mechanism whereby a board of health can take actions to remove or abate
certain hazard conditions. However, because most cities do not themselves have a board of health,
it is often up to the county to step in and take action. The City may wish to contact the county in
an effort to involve the county in the matter. Of course, it will be left entirely to the county to
determine whether or not it believes that action is necessary and appropriate.
Potential Costs – Minimal to the City as this would be driven largely by county action.
7. Conclusion
Many of the options available to the City involve the potential for formal court proceedings. While
many of the avenues described herein follow similar processes, they vary slightly. This
memorandum has discussed these options in general terms and without detailed knowledge of the
situation at hand. A review of the specifics of this situation would identify the best potential
options for the City to consider, should further action be deemed appropriate. It should also be
understood that the rough cost estimates offered are for legal and related expenses only and do not
include the actual cost of the abatement (clean up).

5

Minn. Stat. § 609.74.
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CITY OF MINNETRISTA
BUSINESS ITEM
Subject:

Broadband and Internet Service Update

Prepared By:

Allie Polsfuss, Director of Administration
Michael Barone, City Administrator

Meeting Date:

July 19, 2021

Background:
At the City Council meeting on February 16, 2021, the City Council requested that staff provide
updates on the progress of the Broadband and Internet Service for Minnetrista at the second work
session of every month.
Item:
Mediacom Proposal
At the previous work session, staff presented Mediacom’s estimate for building out service to 29
homes surrounding the MN DEED Broadband grant area (Attachment A) After discussion, the
Council directed staff to draft a counter proposal to include an amount less than the estimate provided
by Mediacom.
There was discussion at the last meeting if the estimate provided is for just for installing fiber internet
service or internet, TV, and phone. Zach from Mediacom confirmed that the network extension
estimates includes fiber to the home extensions, but all three service would be available. The City
contribution would only be for the fiber to the home elements, not the video/phone installation
components.
The counter proposal (Attachment B) includes paying $89,370 to aid in construction costs for this
project, given the 29 homes are in phase three of the franchise agreement, not phase two which the
City believes Mediacom is already obligated to build out without City contribution. The contribution
would be funded by the Cable Fund which has a balance of approximately $260,000.
This aid to construction amount is 40% of the entire project cost of $223,429. Staff does not believe
City contribution amount should be based on customer take rate with Mediacom. Staff also believes
that the estimated build out cost of $75,000 per mile is high, as Mediacom will already have most of
the equipment needed to extend to these homes. The proposal also includes a timeline for the project
to be completed no later than December 31, 2021; the same completion dates as the MN DEED
Broadband grant project.
Water Tower Lease Agreement
At the previous work session, Council directed staff to draft a water tower lease agreement for
Xtratyme (Attachment C).
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In discussion, members of the Council requested to add language to include items such as requirement
to serve number of residents per year; requirement to install a minimum number of microcells; a
discount on the lease amount if they serve a minimum number of customers, etc. After discussion with
Bob Vose from Kennedy and Graven, these are not provisions that are typically included in a lease
agreement. The City attempting to impose these types of terms and conditions on a wireless provider
could become troublesome for the City (i.e. how does the City evaluate coverage at a particular point
in time, how does the City dictate Xtratymes delivery of technology down to this level, how would
Xtratyme be expected to priorities potential customers, etc.) According to legal counsel, these types of
requirements are almost always opposed, and a lease agreement is not the right place for these
commitments to be addressed.
The drafted water tower lease agreement was provided by legal council and reviewed by staff. It’s
necessary to have separate lease agreements for each of the three water towers owned by the city.
Some highlights of the lease agreement include:
• The lease shall expire on December 31, 2035, and shall be automatically renewed on a year-toyear basis after that unless there is a 90 written notice from Xtratyme.
• Xtratyme shall pay rent to the City by January 1st every year in the amount of $5,000.00 per year
per water tower inflated by 3% annually.
• Xtratyme shall provide high speed internet connectivity available to residents in the area
serviceable within 6 months of execution of lease.
• Xtratyme shall serve all residents of the City within reasonable time.
• Xtratyme shall provide speeds of no less than 300 Mbps.
• The lease is nonexclusive.
• City may terminate this lease with written notice (no timeline needed.)
Staff expects both Mediacom and Xtratyme to have comments or to propose revisions to the lease
agreements.
Lakeside Network
Jack Dahm sent Attachment D addressed to the City Council in response to the decision made by
Council to only pursue Xtratyme. There was discussion about extending the lease agreement to
Lakeside Network as well as Xtratyme, and although there are not any concerns from a legal
perspective, the Council wished to only offer the lease agreement to Xtratyme.
Next steps
1. Send counter proposal to Mediacom
2. Send draft water tower lease agreement to Xtratyme
3. Send draft water tower lease agreement to Lakeside Network?
4. Ask all parties to respond with comments or revisions by August 10, 2021
5. Discuss the response at the August 16, 2021, work session
Recommended City Council Action: Discuss Minnetrista’s broadband service update and give staff
additional direction on moving forward.
Does Recommended Action meet City Mission Statement?
Does Recommended Action meet City Goals/Priorities?
Explain:

 Yes  No
 Yes  No
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Attachment A

Mediacom has completed estimates for 1 and 1.6 mile extensions West and East of Co Rd No 92
(Extension off of the MN DEED grant scope at CR 26 West and East, respectively).
Here’s what we have compiled for review:
•
•
•
•
•
•

Map of extension area (shows Mediacom’s Fiber to the Home “FTTH” design plans/specs and as
such should not be shared in a public forum)
List of addresses that would be served
Total Construction Cost for Extension
House count
Mileage count
Breakout of Material & Labor costs

Mediacom’s investment model assumes:
•
•
•
•

Video take rate estimated at 0% - this reduces Installation costs in the model
Internet take rate estimated at current market take rate – no adjustments can be made to that
w/o signed contracts or pre-sale commitments
Phone take rate estimated at 0% - this reduces Installation costs in the model
Labor rates and materials costs mirror existing grant-funded project along County Road 92N –
these costs are accurate estimates based on current rates reported

Based on our models Mediacom would not fund this project without an Aid To Construction (“ATC”).
This can be in form of a Grant, check, re-imbursement on payment schedule, etc.
Using the expected takes rates for the City of Minnetrista the following are scenarios where this model
would be approved by Mediacom:
For CR 26 East (1.6 miles serving 19 homes)
1) An adjusted take rate for Internet to 100% of homes subscribing + expected (for market) Video
and Phone take rates + ATC of $61,750
2) No adjusted take rate for Internet + ATC of $78,300
For CR 26 West (.99 miles serving 10 homes)
1) An adjusted take rate for Internet to 100% of homes subscribing + expected (for market) Video
and Phone take rates + ATC of $42,880
2) No adjusted take rate for Internet + ATC of $51,675
Additional commitments:
Pre-sale commitments would be required to verify the adjusted take rates
ROW Permitting to be expedited for 2021 build schedule to be met

CR 26 “East”
Extension Construction Details
1.64
Underground Miles
Existing Homes
0.00
Aerial Miles
Empty Lots
1.64
Total Miles
Total Homes
Total Ext. Contractor Labor
Total Ext. Construction Material
Total Construction
Labor
104,379

$
$
$

104,379
30,725
135,105

Construction Cost
Material
30,725
$

Years to Completion

Total
135,105

Extension Investment Cost Summary
$
135,105
Construction Cost
$
3,409
Installation Cost
$
327
Indirect Labor
$
Contract Buy Back
$
IRU Agreement
Gross Capital Expenditures
$
138,841
$
Less Aid To Construction
$

Net Capital Investment

Extension Project Statistics
$
Investment Per Mile
$
Const Cost Per Mile
Homes Per Mile
$
Investment Per Home

Addresses to be served:

House
500
8201
8075
8050
7950
7970
7940
7910
7885
7880

Address
Co Rd No 92
Co Rd No 26
Co Rd No 26
Co Rd No 26
Co Rd No 26
Co Rd No 26
Co Rd No 26
Co Rd No 26
Co Rd No 26
Co Rd No 26

House
7855
7806
7850
7760
7730
7790
7700
7300
7255

Address
Co Rd No 26
Co Rd No 26
Co Rd No 26
Co Rd No 26
Co Rd No 26
Co Rd No 26
Co Rd No 26
Co Rd No 26
Co Rd No 26

138,841

84,700
82,421
12
7,307

19
0
19
1

CR 26 “West”

Extension Construction Details
0.99
Underground Miles
Existing Homes
0.00
Aerial Miles
Empty Lots
0.99
Total Miles
Total Homes
Total Ext. Contractor Labor
Total Ext. Construction Material
Total Construction

Labor
62,893

$
$
$

10
0
10

62,893
18,513
81,406

Construction Cost
Material
18,513
$

Years to Completion

Total
81,406

Extension Investment Cost Summary
$
81,406
Construction Cost
$
2,958
Installation Cost
$
224
Indirect Labor
$
Contract Buy Back
$
IRU Agreement
Gross Capital Expenditures
$
84,588
$
Less Aid To Construction
Net Capital Investment

$

Extension Project Statistics
$
Investment Per Mile
$
Const Cost Per Mile
Homes Per Mile
$
Investment Per Home

Addresses to be served:

House
505
530
535
560
565
650
630
600
540
500

Address
Kristin Ln
Kristin Ln
Kristin Ln
Kristin Ln
Kristin Ln
Co Rd No 92
Co Rd No 92
Co Rd No 92
Co Rd No 92
Co Rd No 92

84,588

85,642
82,421
10
8,459

1

Attachment B
Municipal Offices
7701 County Road 110 West
Minnetrista, MN 55364-9552
Email: minnetrista@ci.minnetrista.mn.us

July 19, 2021
Theresa Sunde, Senior Manager of Government Relations
Zach Raskovich, Area Director
1504 2nd Street SE
PO Box 110
Waseca MN 56093
RE:

Follow-up regarding 2.6 mile extension for East and West of Country Road 92

Dear Ms. Sunde and Mr. Raskovich,
This letter is in response to the estimate sent to Allie Polsfuss on June 17, 2021 and presented to
the City Council on June 21, 2021.
The City appreciates Mediacom’s willingness to work amicably with the City of Minnetrista
towards a shared goal of bringing Broadband to the City’s unserved areas, specifically the areas
surrounding the 2020 DEED Border to Border Broadband Grant project scope.
On June 17, 2021, we received an aid to construction estimate to build out 19 homes (1.6 miles)
on CR 26 East and 10 homes (0.99 miles) on CR 26 West. This estimated range of aid to
construction is $104,630-$129,975 depending on an adjusted take rate, with a total project cost
amount of $223,429.
After a discussion with the City Council, the City proposes paying $89,370 to aid in construction
costs for this project. The City believes this 40% contribution is adequate to build out the areas
noted above. The City also proposes to make such payment upon project completion no later
than December 31, 2021.
Should Mediacom accept this proposal, the City will be willing to contribute a local match for
the 2021 DEED Border to Border Broadband Grant application to increase the likelihood of
getting an award again in 2022.
Following this decision, the City would also like to discuss further the estimated local match for
the 2021 DEED Border to Border Broadband Grant application and how that impacts the build
out of phase three of the Franchise Agreement. The City continues to expect phase 2 to be
completed as required by the Franchise.

OFFICE: (952) 446-1660 FAX: (952) 446-1311 WEBSITE: www.cityofminnetrista.com

Please contact Allie Polsfuss (apolsfuss@ci.minnetrista.mn.us) and respond to the City’s
proposal by August 10, 2021.
We look forward to discussing this with you and your team in the very near future.

Sincerely,

Michael Barone
City Administrator

Attachment C

TOWER SITE LEASE AGREEMENT
This TOWER SITE LEASE AGREEMENT (“Lease”) is entered by and between the City of Minnetrista, a Minnesota municipal
corporation (the “City”), Lessor, and Xtratyme Technologies, Inc., a Minnesota corporation (“Xtratyme”), Lessee.
WITNESSETH:
WHEREAS, the City has constructed and owns a water tower at the location legally described and depicted in Exhibit A,
attached (“Site”);
WHEREAS, the City is the fee owner of the water tower and Site and has the authority to enter this Lease;
WHEREAS, Xtratyme seeks to install wireless antennas and transmission equipment and facilities on the water tower at the
Site as depicted in Exhibit A (“Xtratyme’s Equipment”), and;
WHEREAS, Xtratyme desires to Lease that portion of the Site, including space on the water tower, the right of access, and
right to install utilities, all as depicted in Exhibit A (collectively, the “Premises”).
NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the
City grants to Xtratyme use of the Premises, together with the right of access and right to install utilities, under the following
terms and conditions:
1.

USE: Xtratyme may use the Premises for the installation, operation, maintenance, repair and use of Xtratyme’s
Equipment as described in Exhibit A. Any modification to Xtratyme’s Equipment must be approved, in writing and in
advance, by City, which approval shall not be unreasonably withheld.

2.

TERM; RENEWAL TERMS: This Lease shall commence upon execution by both parties and shall expire on December
31, 2035. This initial term shall be automatically renewed on a year-to-year basis thereafter unless either party notifies the
other in writing of intent to not renew no less than 90 days prior to the end of the then-current term.

3.

RENT/LEASE CONSIDERATION
(a) Xtratyme shall pay rent to the City, in advance on or before January 1 st, in the amount of $5,000.00 per year
inflated by 3% annually.
(b) Xtratyme shall, within six (6) months of execution of this Lease and at all times thereafter until this Lease expires
or is terminated, make high speed internet connectivity available to residents of the City within the area thenserviceable by Xtratyme’s Equipment. Xtratyme shall endeavor to provide such high speed internet service to all
portions of the City, and the parties acknowledge and agree that Xtratyme is installing equipment at other Cityowned water tower sites in the City in order to provide broad coverage. To the extent technically feasible,
Xtratyme shall serve all residents of the City within a reasonable time.
(c) Xtratyme shall provide to the City, at City Hall, internet connectivity at an upload and download speed of not less
than 300 MBPS, provided that such speeds may periodically fluctuate. The City may distribute service to all
users within City Hall, and Xtratyme shall provide connectivity at 300 MBPS to all such users.

4.

LEASE NONEXCLUSIVE: Xtratyme acknowledges and agrees that its use of the Premises and water tower is nonexclusive and the City may lease additional space to other users, including competitors of Xtratyme.

5.

ACCESS: City shall provide Xtratyme with reasonable access to the Premises 24 hours, 7 days a week, 365 days a year
provided, however, that Xtratyme shall give City at least 24 hours advance notice prior to making access to the Site
unless such access is for emergency purposes, in which case Xtratyme shall notify the City as promptly as possible.

6.

UTILITIES: Xtratyme may install a 120 V service to the base of the tower, and Xtratyme shall pay all charges for
electricity used by Xtratyme’s Equipment. Xtratyme shall be responsible for providing any additional utilities for operation
of Xtratyme’s Equipment, which shall be separately metered. Xtratyme’s installation of new utility facilities, including the
location and terms under which such utilities are installed, shall be approved, in writing and in advance, by the City.
Xtratyme shall promptly pay all utilities charges, costs, or fees associated with Xtratyme’s Equipment.
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7.

INTERFERENCE: Xtratyme’s Equipment shall not cause interference to any equipment in operation on the Premises as
of the date of this Lease. If Xtratyme’s Equipment causes any such interference, Xtratyme will take all steps necessary to
immediately correct and eliminate such interference. If the interference continues for a period in excess of twenty-four
(24) hours following notification, City shall have the right to cause Xtratyme to cease operating the offending equipment or
to reduce the power sufficiently to remove the interference until the condition can be remedied. Notwithstanding the
foregoing, Xtratyme may broadcast radio signals in the following FCC ISM/UNII or other applicable industry frequency
ranges without interference caused by other users of the Premises: 900-999 MHz, 2.300-2.999 GHz, 3.650-3.700 GHz,
5.100-5.900 GHz, 24.000 GHz – 24.250 GHz, 57-64GHz. Xtratyme may utilize additional frequencies that do not interfere
with those of any users of the Premises existing as of Xtratyme’s deployment of such additional frequencies. If City
leases space on the Premises, the City shall require that the equipment operated by such additional Lessee does not
cause measurable interference to the Xtratyme’s Equipment.

8.

INSURANCE: Other than intentional conduct by City employees or agents, in no event shall City be liable for damage to
Xtratyme’s Equipment. Xtratyme shall at all times have Workers Compensation and Commercial General Liability
Insurance. Xtratyme’s Commercial General Liability Insurance shall name the City as an additional insured and require at
least thirty (30) days advance written notice to City prior to cancellation or termination. Xtratyme’s Commercial General
Liability Insurance shall include coverages in the following amounts:
(a)
(b)
(c)
(d)

Policy Form Occurrence- General Aggregate Limit- $2,000,000.00
Products & Completed Operations Limit- $2,000,000.00
Personal Injury & Advertising Injury Limit- $1,500,000.00
Each Occurrence Limit- $1,500,000.00

Xtratyme shall provide a certificate of insurance evidencing such coverages to City.
9.

INDEMNIFICATION
(a) City shall indemnify Xtratyme against any claim, liability, or loss (including reasonable attorney’s fees and court
costs) resulting from injury to or death of any person, or any damage to property due to (i) the acts or omissions
of City, its contractors, subcontractors, agents or representatives; (ii) any breach of this Lease by City, its
contractors, subcontractors, agents or representatives; or (ii) the negligence or willful misconduct of City or its
contractors, subcontractors, agents, or representatives. In the event that Xtratyme seeks indemnification
hereunder, City shall have no obligation to indemnify as provided herein unless Xtratyme provides prompt written
notice to City of any such claims and allows City the right (but not the obligation) to control the defense,
negotiations, and/or settlement of such claim. Xtratyme and its counsel may participate in such proceedings at its
own expense but not control such proceedings, negotiations, or defense as counsel of record if City chooses to
control the defense. Nothing in this Lease waives or limits City’s limitations on or exclusions from liability under
Minnesota Statutes, Chapter 466 or other applicable law.
(b) Xtratyme shall indemnify City against any claim, liability, or loss (including reasonable attorney’s fees and court
costs) resulting from injury to or death of any person, or any damage to property due to (i) the acts or omissions
of Xtratyme, its contractors, subcontractors, agents or representatives; (ii) any breach of this Lease by Xtratyme,
its contractors, subcontractors, agents or representatives; or (iii) the negligence or willful misconduct of Xtratyme
or its contractors, subcontractors, agents, or representatives. In the event that City seeks indemnification
hereunder, Xtratyme shall have no obligation to indemnify as provided herein unless City provides prompt written
notice to Xtratyme of any such claims and allows Xtratyme the right (but not the obligation) to control the
defense, negotiations, and/or settlement of such claim. City and its counsel may participate in such proceedings
at its own expense but not control such proceedings, negotiations, or defense as counsel of record if Xtratyme
chooses to control the defense.

10. EQUIPMENT INSTALLATION AND REMOVAL; MAINTENANCE
(a) INSTALLATION: Xtratyme’s Equipment located on the Premises shall remain the personal property of the
Xtratyme, and shall not be considered a fixture to the real estate. Xtratyme’s installation of Xtratyme’s
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Equipment, including necessary permits, shall be at Xtratyme's sole cost and expense. Xtratyme may not install
additional equipment without City’s prior consent, which consent shall not be unreasonably withheld.
(b) REMOVAL: No later than 90 days after expiration or termination of this Lease, Xtratyme shall, at its sole cost and
expense, remove its equipment from the Premises. If Xtratyme fails to timely remove its equipment, City shall
have, to the full extent of the law: (i) the right to immediate possession of the Premises without invoking legal
process; and, (ii) the right (but not the obligation) to immediately disconnect and remove Xtratyme’s Equipment in
which case Xtratyme shall pay City upon demand an amount equal to the cost of such disconnection, including
removal and storage expenses, if any.
(c) XTRATYME MAINTENANCE. Xtratyme shall, at its own expense, reasonably maintain the Premises and
Xtratyme’s Equipment in a safe condition and in good repair and in a manner that does not materially conflict
with use by City or its other Lessees. Any modifications to the Premises for Xtratyme’s benefit shall be at the
Xtratyme’s expense. In the event Xtratyme fails to reasonably maintain the Premises, City may complete such
maintenance and Xtratyme shall reimburse all expenses incurred within thirty (30) days of receipt of an invoice
for such expenses.
(d) CITY MAINTENANCE. Xtratyme shall temporarily remove Xtratyme’s Equipment, at Xtratyme’s cost, upon at
least sixty (60) days’ notice, if necessary to permit maintenance, repair, repainting, restoration of the water tower.
Xtratyme may place temporary transmission and reception facilities on the Premises during the City’s work
provided that, upon completion, Xtratyme shall return the facilities to the water tower and remove the temporary
facilities within thirty (30) days of written notice of completion of the work. Any additional expense of maintaining
the Premises caused by the Xtratyme’s Equipment shall be paid by Xtratyme within thirty (30) days of receipt of
an invoice from City.
11. FORCE MAJEURE AND SITE DAMAGE
(a) FORCE MAJEURE: The time for performance by City or Xtratyme of any term, provision, or warranty of this
Lease shall be deemed extended by time lost due to delays resulting from acts of God, strikes, civil riots, floods,
material or labor restrictions by governmental authority, or other cause not within the reasonable control of City
or Xtratyme.
(b) SITE OR PREMISES DAMAGE: The City shall insure the water tower and Premises in a manner consistent with
the City’s insuring of similar facilities. If the water tower or Premises are fully or partially destroyed or damaged,
and as a result thereof Xtratyme is unable to conduct its operations for a period of at least seventy-two (72)
hours in a manner that is functionally equivalent to Xtratyme’s operations before such event, Xtratyme may
request that City notify Xtratyme, within thirty (30) days after such event, whether or not it intends to rebuild or
otherwise restore the Site and Premises. If City elects not to rebuild or otherwise restore the Site or Premises,
this Lease shall terminate upon written notice by Xtratyme to the City. If City elects to repair or rebuild the Site or
Premises, this Lease shall remain in force with respect to such Site
12. DEFAULT
(a) GENERALLY: A party shall be in default hereunder if it fails to make any payment on or prior to the date due,
and does not cure such non-payment within thirty (30) days after receiving written notice. A party shall also be in
default hereunder if it fails to comply with any other term of this Lease and does not cure such other failure within
thirty (30) days after the non-defaulting party provides the defaulting party with written notice thereof; provided
however, that if any such non-monetary default is not capable of being cured within the requisite period of time,
then so long as the party charged with the default has diligently pursued such cure of the default, such party shall
be given reasonable time to cure the default not to exceed ninety (90) days unless a shorter period is expressly
required under the terms of this Lease.
(b) CITY REMEDIES: Upon the occurrence of any Xtratyme default that is not timely cured, City may, subject to the
terms of this section, seek any remedy available at law or equity, including disconnection and eviction of
Xtratyme’s Equipment from the Site, at the expense of Xtratyme. Xtratyme shall be liable to City for any costs,
expenses, or fees, including legal fees, incurred by City in successfully enforcing its remedies under this Lease.
(c) XTRATYME REMEDIES: Upon the occurrence of any City default that is not timely cured, Xtratyme may, subject
to the terms of this section, seek any remedy available at law or equity, including the right to specific
performance.
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13. TERMINATION
(a) Xtratyme may terminate this Lease during the current term upon ninety (90) days prior written notice to City,
without further liability, if through no act or omission of Xtratyme:
i. any license, permit, or other governmental approval necessary for the installation or operation of
Xtratyme’s Equipment at the Premises is terminated with no right of appeal; or
ii. Xtratyme is unable to continue its use of the Premises due to a final action of the FCC.
(b) City may terminate this Lease:
i. If any law, rule, regulation, ordinance or directive of any governmental agency prohibits or otherwise
restricts the use of all or any portion of the Site or Premises, including any tower or structure thereon,
for the purposes contemplated by this Lease.
ii. Upon written notice to Xtratyme of damage to the Site or Premises caused by Xtratyme.
iii. In the event Xtratyme ceases the delivery service as required under paragraph 3, or defaults as
provided in paragraph 12 above.
14. ASSIGNMENT: Xtratyme shall not assign this Lease, in whole or in part, or sublet the Premises, its Permitted Equipment,
or any part thereof, to others without the express written approval of City, in its sole discretion. No assignment, sublease,
or authorized use by others shall relieve Xtratyme of its obligations under this Lease. Xtratyme shall not mortgage or
encumber this Lease without the express written approval of City, which consent shall not be unreasonably withheld or
delayed.
15. MISCELLANEOUS PROVISIONS
(a) Exhibit A attached hereto is incorporated herein by this reference.
(b) This Lease may be executed in counterparts, and any number of counterparts signed in the aggregate by the
parties will constitute a single, original instrument.
(c) This Lease, including the exhibits, schedules, lists and other documents referred to herein, contain the entire
understanding of the parties with respect to its subject matter. No modification of this Lease shall be effective
unless contained in a written instrument executed by both parties.
(d) All notices, requests, claims, demands, and other communications hereunder shall be in writing and shall be
delivered to the respective parties at the addresses first written above, and as may be amended from time to
time. Any such notice may be hand delivered (provided the deliverer provides proof of delivery) or sent by
nationally-established overnight courier that provides proof of delivery, or certified or registered mail (postage
prepaid, return receipt requested). Notice shall be deemed received on the date of delivery as demonstrated by
the receipt of delivery.
(e) Any action brought relating to this Lease shall be brought in Hennepin County, Minnesota district court.
(f) The individuals executing this Lease represent that they are authorized to do so by requisite action of the party to
this Lease.
(g) This Lease shall be construed in accordance with the laws of the State of Minnesota.
(h) If any term of this Lease is found to be void or invalid, such invalidity shall not affect the remaining terms of this
Lease, which shall continue in full force and effect.
(i) Either party may record a Memorandum of this Lease and the other party will promptly execute such
Memorandum reflecting the terms herein upon request.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement the on the dates noted below.

LESSOR: CITY OF MINNETRISTA

By:___________________________
Mayor
By:___________________________
City Clerk
Date: _______________________

STATE OF MINNESOTA)
) ss:
COUNTY OF HENNEPIN)
I CERTIFY that on __________________ , _______________personally came before me and acknowledged under oath that
they are the Mayor and Clerk of the City of Minnetrista, the municipal corporation named in the attached instrument and they
are authorized to execute this instrument on behalf of the corporation.

Notary Public:
My Commission Expires:

LESSEE: Xtratyme Technologies, Inc.

By: _________________________
Name: _______________________
Title: ________________________
Date: ________________________
STATE OF MINNESOTA)
) ss:
COUNTY OF HENNEPIN)

On the _____ day of _______________, 2021, before me personally appeared _____________________, and acknowledged
under oath that he/she is the _____________________________________ of Xtratyme Technologies, Inc., the company
named in the attached instrument, and as such was authorized to execute this instrument on behalf of the corporation.

Notary Public:
My Commission Expires:
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Exhibit A
Legal Description of City Property
and
Depiction of Leased Premises and Antenna Equipment on Tower
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Attachment D

From:
To:
Cc:
Subject:
Date:

Tom Palesch
Minnetrista
zraskovich@mediacomcc.com; Mitch Albers; sandi Palesch
New City Website and Attention To The City"s Internet Problem
Wednesday, July 7, 2021 5:31:49 PM

Mayor Whalen, we have read the recent newsletter from the City and applaud the Council and your effort to address
the problem of adequate Internet access and service for the residents of Minnetrista. The lack of acceptable Internet
coverage for ALL citizens of our city became painfully obvious this past year of the Covid. The fact that you and the
Council and the administrative staff recognize this shortfall is encouraging. All of us look forward to continued
concentration by our city’s leadership to bring us better service.
Please keep up your effort to keep expanding the scope of MediaComm’s plan to get our community hardwired to
the Internet. Kristin Lane needs a better option than DSL or satellite service.
Tom & Sandra Palesch
530 Kristin Lane

