CITY OF WHEELING PLANNING COMMISSION

www. WheelingW\V . gov

STAFF REPORT
ZONING COMMITTEE 11/1/21

PROPERTY LOCATION: 2 Hawk Court
Tax Parcel W30A-169

NATURE OF REQUEST: Zoning Amendment (R-4 to C-1)

APPLICANT: Everette Gray, Jr.

BACKGROUND & ANALYSIS:

Everette Gray, Jr. is seeking a change in the zoning classification of a 65° x 100’ vacant lot that he purchased
in 2019 that is currently zoned R-4 High Density Residential. The previous residential structure was razed
following a fire. The request is to rezone the property to the C-1 Neighborhood Commercial district.

The purpose of the request is to allow for the construction of a neighborhood grocery store on the property.
The proposed 500 sq. ft. structure would offer groceries and prepared foods, a drive-thru and 4 off-street
parking spaces.

The property is not contiguous to an existing commercial district; which could be considered a “spot zone
change” since a different set of zoning standards would be applied to this property different from the
surrounding properties.

The R-4 district allows for single-family, two-family and multi-family dwellings. The purpose of the
residential zones is listed in §1335.01 (attached) and includes, “fo provide for adequate daylight,
ventilation, quiet, privacy, and recreational opportunities” and “to preserve the desirable character of
existing neighborhoods”.

The purpose of the C-1 Neighborhood Commercial district is to “permit a compatible mix of commercial
and residential uses within a medium density neighborhood business district, and to contain retail business
in a compact and cohesive location. The commercial uses should predominantly serve the convenience
retail and service needs of local residents and employees™.

Zoning is a long-term land-use planning tool whose goal is to establish desired development patterns. In
doing so, it gives property owners the confidence of knowing what potential neighboring land uses will be.
Therefore, anytime a zone change is considered, the district’s purpose and entire list of permitted uses needs
to be considered as being appropriate at that location.

PUBLIC HEARING:

At the public hearing, people spoke in support and in opposition to the request. Those that spoke in support
of the request included people from the neighborhood, outside of the neighborhood, and outside of the city.
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They cited the need for a grocery store in the neighborhood and supporting Mr. Gray’s overall initiative.
A petition in support of the request was also received.

Comments made in opposition to the request came from property owners located closest to the site and
would expect to be the most impacted by the change. They cited the unwanted secondary effects of living
next to a commercial use, such as noise, increased traffic, headlights into residences, litter/dumpster, and
decreased property values.

A map depicting support/opposition as of October 22, 2021 is included in this report.

2014 COMPREHENSIVE PLAN:

As described on page 51 of the Comprehensive Plan, “The future land use plan establishes the desired
Sfuture land use types for properties. In some areas, the city envisions the continuation of existing uses
while in others, this plan establishes the ground work for allowing alternative development that fits within
the community vision and will be more sustainable in the long run”. The property being considered for a
zone change is located in the “Multi-Family Residential” land use area on the Future Land Use Map (Map
8) in the 2014 Comprehensive Plan (page 58). The “Multi-Family Residential” category description does
not include commercial uses.

The Future Land Use Plan is intended to serve as a guide for continued development and redevelopment
within Wheeling. The user should take into consideration the recommendations and policies of the section,
the character of the surrounding area as well as individual conditions of the site including, but not limited
to the existing use of the site, natural topography, presence of flood hazard areas, traffic, surrounding uses,
and similar conditions.

In addition to the Future Land Use Plan, other sections of the Comprehensive Plan to consider include the
Community Initiatives and Goals pages 38-47.

STATE CODE:

West Virginia state code section 8 A-7-8 states that prior to amending the zoning ordinance, the governing
body with the advice of the planning commission, must find the amendment to be consistent with the
adopted comprehensive plan. If the amendment is inconsistent, then the governing body, with the advice
of the planning commission must find there have been major changes of an economic, physical or social
nature within the area which were not anticipated when the comprehensive plan was adopted and that those
changes have substantially altered the basic characteristic of the area.

STAFF RECOMMENDATION:

Staff does not find the request to be consistent with the 2014 Comprehensive Plan nor can staff
identify that there have been major changes of an economic, physical or social nature in the area
since 2014. Therefore, staff is unable to recommend approval of the request.

There is a property in the vicinity of the North Park neighborhood along Mt. Wood Road that is
already zoned commercial and would allow for the proposed use. The applicant could pursue that
location for a neighborhood grocery store.
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September 1, 2021
RE: Proposed On Deck Korner Grocery Store, 2 Hawk Court

To: City of Wheeling Board of Zoning Appeals

My name is Everette Gray Jr.; a life-long resident of Wheeling. My family and | resided
at 107 Eagle Avenue for thirty years and the corner lot at 2 Hawk Court is now one of the
properties | own in the North Park area. | attended and graduated from Wheeling Central High
School. I am the father of three children and a proud and active member of the local
organization Men of Change which is making a positive impact with young men and fathers in
the Ohio Valley.

As a young man | found the North Park area to be a “Food Desert”. Walking distance to
closest convenience store is approximately thirty minutes away and the closet grocery store
approximately sixty minutes away. This distance often proved problematic for people unable to
drive, without reliable transportation or during inclement weather who need basic food items
and necessities. This distance creates financial hardships as people must rely on public
transportation such as a bus or cab to get to a store. For some people public transportation was
not an option due to financial constraints so they would have to walk to and from the store.

I want to open a neighborhood grocery store at 2 Hawk Court. The store would provide
many of the same items as the corner grocery stores that were a part of every neighborhood in
Wheeling with competitive, affordable pricing. We will also have deli items, fresh sandwiches
and beverages. It is important to note that alcohol sales and gaming will not be offered.
Delivery will be available to the elderly and disabled. Employment will be offered to residents of
the North Park community with special focus on the youth. As a young man | was fortunate
enough that my family could provide me transportation to and from work and when [ began to
drive I had a vehicle available to me but not all youth are afforded this blessing. Lack of
transportation can be a deterrent for young girls and boys who want to work. Hours of
operation will be 6:00am-7:30pm on weekdays and 6:00am-9:00pm on weekends.

This store will not only benefit residents of the near community, but will also benefit the
greater Wheeling area. African American owned businesses are encouraging to not only African
Americans, but all minorities. A business that is successful in the Ohio Valley is a testament that
people do not have to leave the area to build, grow and fulfill their dreams. It is a testament
that the community where you were born and raised in is in support of your goals.

| care about and | am invested in the community. | want to own and operate the type of
business in which | am on a first name basis with my customers. | feel this store will provide a
much needed service to North Park residents and will bring the community closer together.

Sincerely,

Everette Gray

Sudlo W\.




PETITION FOR ZONING AMENDMENT
CITY OF WHEELING, WEST VIRGINIA

The undersigned, representing owner(s) of 50 percent or more of the following legally described property,
hereby petition the Council of the City of Wheeling for consideration of change in zoning district classification
as specified below:

Lag

Address or Location:___J_ LMWK Cora |, WHEE] W P WV . 2%

2. Legal Description: ‘\\kR-T‘r\ AR, <etlioN (2

Subdivision Name: NORTH PAaRX Lot No. | e

3. Existing Use: ResipersTipL

4. Present Zoning District: L4

5. Proposed Use: COMMERC AL

6. Proposed Zoning District: C—\

7. Supporting Information:
a. Attach a vicinity map showing the property and plans
b. Attach a letter of transmittal outlining request
c. Application Fee ($100.00) Payable to: City of Wheeling

8. Person Originating Petition:
a. Name: _ EVERTTE &RAY TR,
b. Address: 1125 GUERNSEYY ST BELMpE | oM

c. Phone:_ 740 -220-Hl20 pate: 04 h } 20 2|

9. Signature(s) of Owners Address of Owners

C\*v“’/\m\ﬁ\/ Q?WZ\)/AA | 139 Guernzey St
%@l(ﬁ\@ Ohid U0

Dated Filed: Oq ! ij 2024 Date of Notice in Newspaper: w/' lu




OF A BUILDING OR LAND

attachments are true and correct.

APPLICATION FOR CERTIFICATE OF ZONING COMPLIANCE FOR THE USE, ERECTION, ALTERATION, OR REPAIR

The undersigned applies for a Certificate of Zoning Compliance for the following, said certificate is to be issued on
the basis of the information contained within the application. The applicant hereby certifies that all information and

1. Address of Property: 2 HAWK COURT, WHEELING, WV, 26003

2. Name of Property Owner: EVERETT GRAY

3. Name of Applicant: GUS KAYAFAS

4. Address of Applicant: 2307 CHAPLINE ST. #1, WHEELING, WV, 26003

5. Applicant Phone: 304-312-6929 Owner Phone: 740-238-8120
6. Existing Use: R-4

7. Proposed Use: (" Same (& Other (describe): C-1

8. Number of off-street parking spaces to be provided:

9. Number of off-street loading berths to be provided:

1

—

COMPLETE THIS SECTION BELOW FOR THE ERECTION, ALTERATION, OR ADDITION OF A STRUCTURE

Type of Improvement:
(¢ New Building
C Addition
(' Alteration / Repair

Residential:

Number of existing dwelling units: 0

Number of proposed dwelling units: 1

Existing Lot Dimensions: ~ Width: gg.g" ft. x Depth:

100'-0"

= lotarea: 6,850

Existing Principal Building:

Dimensions: Width: ft. x Depth: ft. =

Setbacks: Front: ft. Rear: ft. Side:

Total first floor area, including covered porches: sq. ft.

ft. Other Side:

ft. Height/Stories:

Existing Accessory Building: (garage, carport, shed, pool, etc):

Dimensions: Width: ft. x Depth: ft. =

Setbacks: Front: ft. Rear: ft. Side:

Total first floor area, including covered porches: sq. ft.

ft. Other Side:

ft. Height/Stories:

Proposed Construction:

Dimensions: Width: 120" ft. x Depth: 36-Q" ft. =

Setbacks: Front: 27'-5® ft. Rear: 370" ft. Side: 332"

Total first floor area, including covered porches: 504 sq. ft.

ft. Other Side: 2¢'-7"

ft. Height/Stories: 1 FLOOR

ya
Applicant Signature: /é/ M

Owner Signature: é{_){ %L/é / {/{c//

e 831 /2

| ResetForm |

|

Print Form J

Rev: 01/27/2015




TIME LINE FOR ZONING AMENDMENT

First Contact Date 3, 2 / |
Petitioner Name G Kﬂ‘ (ﬂ"‘\//
Property Address 2 H'ﬂw\( CT
Application needed by 1 / { / 2|
MEETINGS DATE
City Council Referral to Planning Commission q / 7

x*Planning Commission - Public Hearing SP“" C"t,(w: , lO / |f{ ——“ {
Zoning Committee i / |
Planning Commission - Vote [ l / 7 '0'
Report Received by City Council ﬂj' A h/ y
Report Accepted/Approved by City Council ' L/7 n /
City Council - 1 Reading of Ordinance IL'/ 7 "f1¢
City Council - 2" Reading of Ordinance 12 / 2/ ! —/‘lﬁ

If the time line shown above in any way inhibits your project, please state the reason below and
the Commission may consider voting following the public hearing:

Signature of Applicant
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THIS DEED, Made this 20" day of September 2019, by and between BARTSCH
REALTY, LLC, a West Virginia limited liability company, party of the first part, and CVERETTE
L. GRAY, JR., parly of the second part.

WITNESSETH: That for and in consideration of the sum of Ten Dollars ($10.00) and other
good and valuable considerations, the receipt of which is hereby acknowledged, the said party of the
first part does hereby grant and convey unto the said party of the second part, the following
described property situate on the northwesterly side of Hawk Court, in the City of Wheeling,

Wheeling District, Ohio County, West Virginia, that is to say:

Lots Numbered 169 and 170, as designated and defined on thc Plat
of North Park (Section 10), which plat is recorded in the Office of the
Clerk of the County Court of Ohio County, West Virginia, in Plat
Book 3, at page 100.

Said lots are subject to a right-of-way and eascment for utility
purposes, as shown on said plat; and there is cxcepted and reserved
from this conveyance for the benefit of Interstate Construction
Company, its successor and assigns, the right to use said easements
for utility purposes in common with second partics and the owners of
Lots shown on said plat, together with the right of Interstate
Construction Company, its successors and assigns, to go upon said
lots for the purpose of repairing, rencwing and maintaining utility
lines located thereon or therein.

There is excepted and reserved from the property hereby conveyed
all of the coal underlying samc together with such mining rights and
privileges that have been heretofore excepted and/or conveyed.

The party of the second part hereby covenants with the party of the
first part that the real estate hereby conveyed shall be subject to the
following conditions and restrictions:

1. All lots shall be used for residential purposcs only. No structure
shall be erected, altered, placed or permitied to remain on any lot
other than a dwelling not to exceed three and one-half (3-1/2)
stories in height and a private garage for not more than two (2)
cars, which garage shall be inslalled in the basement of, or
directly attached to said dwelling by a breezeway.

2. No structure, except an open porch, piazza or stoop, shall be
located on any lot nearer to the front ot line than the twenty (20)
foot building setback lines shown on the plat.

3. No trailer, basement, tent, camper, shack or garage shall at any
time be temporarily or permanently used as a residence, nor shall
any structure of any temporary character be used as a residence.

4. No boat, trailer, camper or truck shall be parked, placed or
permitted (o remain on any lot or parcel shown hercon unless the
same is completely and wholly within the private garage located
thereon.
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5. No fence or wall shall be erected or maintaincd on any lot nearer
the street line than the front wall of thc dwelling on said lot,
except retaining walls protecting the entrance to a basement
garage or retaining walls protecting slopes in front lawn area of
said lot; provided, however, that such retaining wall shall not
extend above the grade of the lawn of said lot.

6. No noxious or offensive trade or activity shall be carried on
upon any lot, nor shall anything be done thercon which may be or
become any annoyance or nuisance to the neighborhood.

7. No rain or surface watcr shall be drained, emptied or discharged
into the sanitary sewer lines located as shown on said plat, and
only sanitary sewage and household wastes shall be drained,
emptied or discharged into said sewer lines.

8. Streams and water courses for surface drainage shall not be
obstructed, relocated or changed in any way by any purchaser.

All of the foregoing covenants shall be covenants running with the
land and may be enforced by the owner or owners of North Park
(Section 10) or any lot therein, against the owncr or owners of the lot
or tract upon which any violation thereof occurs. Said covenants
shall be binding upon all purchasers and all persons claiming under
them until December 1, 1992, and thereafter until such time as an
instrument signed by 60% of the then owners of lots shown on said
plat has been recorded, agreeing to change said covenants in whole
or in part. Invalidation of any onc of said covenants by judgment or
court order shall in no wise affect any of the other provisions which
shall remain in full force and effect.

This conveyance is made subject to cxceptions, reservations,
restrictions, covenants, conditions, easements and rights-of-way
referred to or contained in this decd, any aforementioned deeds and
all prior conveyances of record.

The Grantor has no actual knowledge or reason to believe that the
property, including its substrata or subsurface, has been used for
the storage, treatment or disposal of hazardous waste or that it
contains or did contain any underground storage tanks.

Being the same property which was heretofore conveyed to Bartsch
Realty, LLC, a West Virginia limited Hability company, by Edward
E. Hinebaugh, by a deed dated the 29" day of October, 2012, and
recorded in the aforesaid County Clerk's office in Deed Book No.
847, at page 713.
This Grantor is exempt from the tax withholding requirements of §11-21-71b of the West
Virginia Code.
And the said party of the first part hereby covenants with the said party of the second part

that he will warrant generally the property hereby conveyed.

Under the penalties of fine and imprisonment as provided by law, the grantor does hereby
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declare the total consideration for the property transferred by this document is $4,500.00.

IN WITNESS WHEREOF, BARTSCH REALTY, LLC, a West Virginia limited liability

company, has caused these presents to be signed by Gary L. Bartsch and Robert C. Bartsch, its

Members:
By
By
STATE OF WEST VIRGINIA,
COUNTY OF OHIO:

BARTSCH REALTY, LLC, a West Virginia limited
liability company

el B

sch, its Member

Robert C. Barisch, Its Member

I, John E. Gompers, a Notary Public in and for said state, do hereby certify that

GARY L. BARTSCH and ROBERT C. BARTSCH, Members, who signed the forcgoing

writing, bearing date of 20" day of September, 2019, for Bartsch Realty, LLC, a West Virginia

limited liability company, have this day acknowledged before me the said writing to be the act

and deed of said limited liability company.

Given under my hand this 20" day of September, 2019

My Commission Expires:

September 14, 2022

THIS DOCUMENT PREPARED BY:

JOHN E. GOMPERS, ESQUIRE
GOMPERS, McCARTHY & McCLURE
60 FOURTEENTH STREET
WHEELING, WEST VIRGINIA 26003
(304) 233-2450

Notary Public

GFFICIAL SEAL 3
NOTARY PUBLIC
STATE OF WEST VIRGINIA
. JOHN E GOMPERS
>3 Gompers. McCarthy & McClure
A 60 Fourleenth Street
Wheeling Wesi Virginia 26003

Ghio County

E'{ichael £. Kellys Clerk
Trstrument. 15703852
09/20/201% @ 01:36218 Fii

WED it
Book 8 @ Page 344
paes Recorded 3
Recorifing Cost §
3 Trapsfer Tax 3
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1335.01 GENERAL PROVISION AND REFERENCES.
PURPOSE AND INTENT.
(a) I1tis the purpose and intent of these districts to promote the following:
(1) To provide for housing in appropriate locations and to permit limited public and quasi-public uses appropriate in residential
neighborhoods.

(2) To protect residential areas from change and intrusion that may cause deterioration.

(3) To meet minimum standards of health and safety by protecting against hazards and nuisances.

(4) To provide for adequate daylight, ventilation, quiet, privacy, and recreational opportunity.

(5) To preserve the desirable character of existing neighborhoods.
(b) REFERENCES. See Article 1331 for general regulations. Sce Article 1347 for R- 5, Planned Residential Development. Sce

Article 1355 et seq. for supplemental regulations. See Article 1371 for special permit uses. Sce Article 1373 for uses
subject to site development plan approval.



1339.03 C-1 NEIGHBORHOOD COMMERCIAL.

The objectives of the C-1 District are to permit a compatible mix of commercial and residential uses within a medium-density
neighborhood business district, and to contain retail businesses in a compact and cohesive location. The commercial uses should
predominantly serve the convenience retail and service needs of local residents and employces. In commercial district C-1, land and
structures may only be used for:

(a) PRINCIPAL PERMITTED USES.

0y
@
3)
4)
®)
(6
M
(8)
®
(10)
A.

oCaw

(an

Bank or lending institution.
Government service or office.
Office.
Personal service establishment.
Recreational facility.
Restaurant without lounge.
Retail business and business-to-business establishment.
Retail Food Establishment.
Veterinarian; non-boarding animals only.
Residential Uses, as per R-4;
Single-family dwelling.
Two-family dwelling.
Multi-family dwelling.
Home occupation as an accessory use to a principal residential use, regulated under Article 1367.

(Ord. 12821. Passed 5-4-04.)
Religious land use. (Ord. 12879. Passed 7-20-04.)

(b) ACCESSORY USES.

M
()

3)
4
()

Accessory buildings and structures that are customary and clearly incidental to the principal use.
A private garage or open parking for operative passenger vehicles and for not more than one commercial licensed operative
vehicle of person residing on the premises.
A playhouse, tool house, garden house, greenhouse, or private swimming pool not operated for gain.
Customary home occupation. See Article 1367.
One accessory apartment in an owner-occupied single-family dwelling.

(¢c) SPECIAL PERMIT USES.

8]
)
3)
4)
&)
6
)

Community center.

Day care center; nursery school.

Membership association.

Public or private utility.

Service station.

Restricted accessory parking.

Restaurant with lounge. (Ord. 12821. Passed 5-4-04.)



Envision Wheeling: Community Plan

Modern and Sustainable, Diverse Economy,
Neighborhoods, & Quality of Life

Implementation Strategy: Encourage a Sustainable Mix of Future Land Uses

Plan Initiatives:

Responsible Agency: City of Wheeling

Potential Partner Agencies: All agencies and stakeholders

Potential Funding Source: None required

Priority/Timeframe: High Priority/Ongoing Strategy

| Worlzag; G?oap: None

The future land use plan establishes the desired future land use types for properties. In some areas, the
city envisions the continuation of existing uses while in others, this plan establishes the ground work
for allowing alternative development that fits within the community vision and will be more
sustainable in the long run. The future land use plan will help guide the decisions of the Wheeling City
Council, Planning Commission, Board of Zoning Appeals, city departments, regional agencies, and

other groups regarding a variety of issues such as zone changes, capital improvements, development
of public facilities, and similar decisions.

Potential Growth Areas

While the city does not aggressively seek annexations, there is some potential for expansion of the
existing city boundaries. Through an analysis of the slopes and potential for development, the future
land use plan identifies potential growth areas and the related future land uses. These areas generally
open up potential for new residential growth due to the difficult terrain and access issues (streets and
infrastructure) and the city should be open to this growth if the opportunity arises.

Using the Future Land Use Plan

The Future Land Use Plan (Map 8) is intended to serve as a guide for continued development and
redevelopment within Wheeling, as well as the potential growth areas surrounding the city. The map
is not a zoning map nor does the adoption of this plan legally regulate how land is used. This plan is
not intended to be site specific with a single future land use attached to every individual property. The
user should first take into consideration the recommendations and policies of this section, the
character of the surrounding area as well as individual conditions of the site including, but not limited
to the existing use of the site, natural topography, presence of flood hazard areas, traffic, surrounding
uses, and similar conditions. In many cases, this plan includes the possibility of a variety of uses within
a specific land use category depending on the conditions of the actual site. The Planning Commission,
through a more thorough site plan review process, will work to ensure new developments are of the
highest functionality and aesthetic quality to the community and conform to the surrounding
neighborhood.
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Envision Wheeling: Community Plan

Multi-Family Residential

There are a number of high density multi-family
residential buildings in Wheeling that include older
mansions converted to apartment buildings and large,
high-rise apartment buildings. These stand-alone
residential structures provide a housing option necessary
to a community like Wheeling. The future land use plan
illustrates the continued use of land for multi-family
residential uses that consist of the highest density
residential uses in the city that are not part of a mixed use
building that contains nonresidential uses as part of the
mix.

Mixed Residential

Many of Wheeling's neighborhoods have a variety of
housing types intermixed amongst each other that
developed naturally over the course of history. While the
preservation of this mixture is encouraged in areas
designated as urban residential core, the primary intention
of these areas is the preservation of the existing housing
stock. In other areas of the community, there is the
potential for broader redevelopment activities that could T '
see the clearing of large areas for residential Example of a neighborhood block
redevelopment. For example, the ridgeline areas of East with a mix of housing types
Wheeling and the southern portion of Wheeling Island are two areas where there are a larger
number of vacant lots, deteriorating housing stock, and natural development constraints
including floodplain and steep slopes where redevelopment may remedy certain development
issues.

The following are development principles that should apply to Mixed Residential areas on the
future land use map:

o Maintain historically significant structures to the maximum extent feasible but ease
restrictions for the demolition of other structures to allow for the consolidation of lots
that will allow increased redevelopment opportunities

o Redevelopment should be accomplished in a manner that will protect homes from
flood hazards and minimize grading of steep terrain. This may include designing new
buildings so they are elevated above base flood elevations (parking on the ground
level) and/or clustering homes in areas with the flattest topography.

o Allow for higher density housing where the effect will be to protect the natural
resources described in this plan.

o Encourage a mixture of housing types within a single development to increase the
housing choices in Wheeling. This may include a mixture of detached homes and
attached housing adjacent to one another.
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Envision Wheeling: Community Vision & Assessment

Initiative #4 - Wheeling will invest in its Neighborhoods.

Increase Housing Options: Aimost every stakeholder group who participated in this planning
process raised an issue related to housing that included a lack of both affordable housing as
well as higher-end homes ($250,000+), a need for senior housing options, a desire for urban
housing, and finally a desire for new housing as compared to older homes that require money
and time for renovations.

Regarding the issues about housing affordability, the discussion revolved around the need for
housing that the average person can afford more so than low-income housing. Some
communities call this workforce housing where, for example, teachers, police officers, and the
average worker can afford to live. The two major constraints to affordable housing in Wheeling
are:

o Theinflux of gas and oil workers, which has driven up rent prices because of the
demand on housing; and

o The age and condition of housing where many of the affordable homes are older and
require substantial time and monetary resources to rehabilitate.

The desire to see senior housing and urban housing choices came from the discussions with
older and younger residents who are both looking to live closer to activities such as
restaurants, shopping, and entertainment. In these cases, many of the participants pointed out
a need for patio homes, often seen as a senior living option, as well as urban housing that was
described as both mixed use with residential uses over commercial uses as well as smaller
homes on small lots close to downtown. These discussions led to the overall policies to focus
redevelopment efforts in and around the downtown area and surrounding neighborhoods
where higher densities can be accommodated because of access to roads, transit, and
activities.

Consider Transitions between Different Uses: The Future Land Use Plan (Map 8) highlights
areas where there should be additional nonresidential or mixed use development in and
around existing residential neighborhoods. Past history has shown that many of the properties
along National Road and other major roads are shallow, and any development is seen as an
encroachment into primarily residential areas. This will be a growing issue as the city
encourages, to some degree, more of a mixture of uses and more flow between residential and
business areas. This plan recognizes that Wheeling is very much an urban community where
nonresidential uses are typically in close proximity to residential areas but that such adjacency
can be softened with appropriate buffers and a transition of land use types and intensities.

Encourage Property Maintenance: With an older housing stock and a growing percentage of
rental housing units, property maintenance is continuing to be an issue for many
neighborhoods. In certain cases, the neighborhood groups have noted that even a few
deteriorating buildings can create a domino effect of maintenance issues that need to be
resolved. Some of the plan participants believe that the maintenance issues can be resolved by
stronger code enforcement but there are other tools available to Wheeling to address building
and property conditions as a form of neighborhood stabilization.
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Understanding Spot Zoning by Daniel Shapiro, Esq.

Editor's note: We're pleased to continue offering articles providing an overview of some of the key zoning
and land use law issues planners and planning commissioners face. As with all such articles, we
encourage you to consult with your municipal attorney as laws and legal practice vary from state to state.

Occasionally, planning boards or commissions are faced with a petitioner’s request to re-zone
property only to be challenged with an objector’s claim that doing so would constitute illegal
spot zoning. The plan commission often has a quandary; approve the development and risk
making an improper, if not illegal decision, or deny the development which would have
financially improved the community. To better assist with this difficult decision, it is beneficial
for the commission to understand exactly what “spot zoning” is.

What Constitutes Spot Zoning?

The “classic” definition of spot zoning is “the process of singling out a small parcel of land for a
use classification totally different from that of the surrounding area for the benefit of the owner
of such property and to the detriment of other owners."

Spot zoning is, in fact, often thought of as the very antithesis of plan zoning. 2 When considering
spot zoning, courts will generally determine whether the zoning relates to the compatibility of
the zoning of surrounding uses. Other factors may include; the characteristics of the land, the
size of the parcel, and the degree of the “public benefit.” Perhaps the most important criteria in
determining spot zoning is the extent to which the disputed zoning is consistent with the
municipality’s comprehensive plan.

Counties and municipalities both adopt comprehensive plans for the purposes of stating their
long term planning objectives, and addressing the needs of the community in one comprehensive
document that can be referred to in making many zoning decisions over time.

Comprehensive plans also typically map out the types (and locations) of future land use patterns
which the municipality would like see -- again, these provide guidance for changes in the zoning
ordinance and zoning district maps.

The key point: rezonings should be consistent with the policies and land use designations set out
in the comprehensive plan.

Importantly, each claim of spot zoning must be considered based upon its own factual scenario.
Indeed, some courts engage in a cost/benefit analysis to determine whether the challenged zoning
is spot zoning.

For instance, in Griswold v. Homer, 3 the Alaska Supreme Court found spot zoning to exist by
considering a cost benefit analysis, as well as the size of the parcel in question and the rezoning
in relationship to the comprehensive plan. Critically, it found that the spot zoning was absent
because, among other things, the underlying ordinance resulted in genuine benefits to the City of
Homer as a whole, and not just to the particular land owner.

Although courts often find spot zoning where the challenged zone is surrounded by other
incompatible zones, spot zoning is less likely to occur when the rezoning has “slopped over” by
the extension of the perimeter of an existing zone to include the rezoned area.



Additionally, improper spot zoning is less likely when the disputed area is characterized by
mixed uses or transitional areas. In other words, spot zoning is more frequently found in
residential than in commercial neighborhoods.

When holding that spot zoning is invalid, some courts will couch their ruling in in terms of
substantive due process -- in other words, that the rezoning was not “reasonably related” to a
legitimate state interest. Other courts will frame a ruling upon equal protection principles. ¢

Regardless, when courts declare such rezoning invalid they must base their declaration on: (1)
the lack of connection of the rezoning to a legitimate power or purpose; (2) the lack of the
rezoning’s conformity to the comprehensive plan; or (3) the rezoning’s representing an
unreasonable inequality in the treatment of similarly situated lands. See, e.g., Hanna v. City of
Chicago 2 (spot zoning occurs when a relatively small parcel or area is rezoned to a classification
out of harmony with the comprehensive plan).

Rebutting Spot Zoning

Spot zoning, however, may be rebutted when the challenged zoning is found to be consistent
with a mun1c1pallty s recent zoning trends in the area, not just with the present surrounding
uses. & To illustrate the importance that each factual scenario must be closely addressed, rather
than merely labeled, it should be noted that one Illinois court found that the rezoning of small
parcels inconsistent with the zoning of surrounding areas is not necessarily unlawful. Z The size
of a parcel is just one factor to be considered in determining spot zoning.

A claim of spot zoning may also lack merit, for instance, when the zoning or planning
regulations consider the boundaries of the property in dispute to contain a line of demarcation
between zoning districts which would appropriately separate one zoning district from another. &

Most importantly though, if the zoning is enacted in accordance with a comprehensive plan, it is
typically not “spot zoning.” 2

What's a Planning Commission to Do?

When considering zoning map amendments, the planning commission or board must not only
determine whether the petitioner has satisfactorily responded to the traditional standards in
support of his or her application, but it should also closely scrutinize whether a potential exists
for spot zoning. In doing so, the commission should look at the comprehensive plan and the
surrounding uses to the property at issue.

While the commission is not qualified to make legal determinations of spot zoning, it is
nonetheless the gatekeeper of identifying that such an issue may exist. It is therefore appropriate
for the commission to defer its decision and consult with its municipal attorney before voting to
approve the rezoning and referring it to the governing body for adoption.

Summing Up:

Spot zoning must be addressed upon the facts and circumstances of each case. As such, when
faced with allegations of spot zoning, the courts will closely look at factors such as the size of
the parcel; the anticipated public benefit; the consistency with the community’s comprehensive
plan; and the consistency with surrounding zoning, and uses, to make a determination of the
validity of the rezoning.



Dan Shapiro is a partner with the law firm of Robbins, Salomon and Patt, Ltd in Chicago,
Illinois. He practices in the areas of land use, zoning, governmental relations, municipal law, and
civil litigation.

Dan represents a wide variety of private developers as well as governmental entities and advises
his clients closely on issues of concern. As part of his practice, he has successfully presented
legislative and administrative matters before plan commissions, zoning boards, and other village
city, and county bodies.

3

Dan also is an adjunct professor teaching land use at Kent Law School in Chicago, and is the
Chairman of the Village of Deerfield (Illinois) Plan Commission.

Notes:

1. Anderson's American Law of Zoning, 4th Edition, § 5.12 (1995).
2. See, e.g., Jones v Zoning Board of Adjustment of Township of Long Beach, 32 N.J. Super

397,108 A.2d 498, 502 (1954).
3. Griswold v. Homer, 926 P.2d 1015 (Alaska 1996)
4. See, e.g., Rando v. Town of N. Attleborough, 692 N.E.2d 544 (Mass. App. Ct. 1998).

5. Hannav. City of Chicago 771 N.E.2d 13 (2002)
6. Seee.g., 1350 Lakeshore Associates v. Casalino, 352 11L.App.3d 1027, 816 N.E.2d 675 (1st

Dist. 2004).

7. See, e.g., Goffinet v. County of Christian, 65 I11.2d 40 357 N.E.2d 442 (1976).
8. See, e.g., LaSalle National Bank v. City of Highland Park, 344 [1l.App.3d 259, 799 N.E.2d

781 (2nd Dist. 2003).
9. See, e.g., Jones v. Zoning Board of Adjustment of Township of Long Beach, 32 N.J. Super.

397,108 A.2d 498, 502 (1954).
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